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CANADIAN ENVIRONMENTAL ADVISORY COUNCIL 


The Canadian Environmental Advisory Council (CEAC) was 
perceived, at the time of its founding in 1972, as a means to 
promote communication and understanding among diverse interest 
groups in society, and between those groups and the Minister of 
the Environment. The practical means of implementing this role 
focused primarily of the provision of advice by the Council to 
the Minister of the Environment. 


The role and manner of Council's operation which have evolved 
since that time under several ministers have reflected the 
original concepts, but have also enlarged on them and made them 
more specific. 


Council today is a body representing a cross-section of 
Canadians who are knowledgeable and concerned about the 
environment including social and economic ramifications. It 
operates in a confidential advisory capacity to the Minister of 
the Environment, providing judgemental, considered opinion which 
reflects the viewpoints of a wide spectrum of the public. It 
provides the Minister with an alternative to the advice provided 
by the Department of the Fnvironment and other federal agencies, 
and to the advice of specific interest groups. 


It has been clear throughout Council's history that it was 
intended to serve as an advisory body to the Minister rather 
than as an organization with a high public profile, taking and 
promoting positions in public forums. Council's public role, in 
terms of activities such as the publishing of reports, has 
therefore been secondary to its primary function of providing 
advice to the Minister of the Environment on a confidential 
basis. The public role has been played only when such action 


did not compromise but supported the main responsibility of 
advising the Minister. 


The spirit in which Council operates is exemplified by the 
following statement which appeared in-a 1981 description of the 
LOVeLOLYCOUNnCI 


"Being neither a public interest group or an agent of any group, 
nor a part of the Department, but the Minister's advisory 
council reporting directly to him, the role of the Council is to 
speak as independently and forthrightly as possible. It is not 
Simply to tell the Minister or the Department or the public of 
Canada pleasant, uncontroversial things but to ‘tell it as we 
see it' and thus at times its comments may be irrdita bing, 
unpleasant or embarrassing. 
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PREFACE 


The Canadian Public expends many millions of dollars annually to 
Support government environmental programs. In return, they 
expect professional, pro-active protection of their environment, 
including consistent prosecution of infractions of environmental 
regulations. 


The Canadian Environmental Advisory Council has been concerned 
for several years with what it perceived to be an inadequate 
level of enforcement of statutes and regulations which were 
designed to protect the quality of the environment. This review 
of enforcement practices was launched late in 1984 at the 
request of the Minister of the Environment. It is being 
published as a contribution to the current discussion on 
amendments to federal environmental legislation, and on 
compliance policy. 


Recent announcements by the Minister of the Environment 
regarding the approach to be taken in new legislation, including 
"cradle to the grave" control of toxic substances, and 
dramatically increased fines for offenders, are encouraging. We 
believe that a much stronger enforcement effort is justified by 
past practices and threats to our environment, and will reflect 
the growing concerns and awareness of Canadians. Hopefully, if 
the Council were to undertake another review of enforcement 
practices in three or four years' time, the findings would be 
much more positive. 


Tom Beck 
Chairman 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/61115549792 


INTRODUCTION 


This statement was prepared following an initial 
discussion with the Minister, and the Minister's request that 
Council identify specific inadequacies in the enforcement of 
environmental regulations. It is a preliminary assessment of 
the enforcement policy and practice, but it indicates the need 
for a thorough, in-depth review. 


Council recognizes that there are a variety of ways to 
implement environmental standards, and enforcement of 
regulations is only one of the methods which can and should be 
used. Because of the nature of the discussion and of the 
Minister's request, Council focused on the enforcement aspect in 
the preparation of this statement. 


GENERAL OBSERVATIONS 


The Law Reform Commission of Canada recently studied 
the enforcement performance of Environment Canada with regard to 
its laws and regulations, with particular emphasis on procedures 
coming under Section 33 of the Fisheries Act because of its 
importance in the area of water pollution control. Council had 
access to a draft study (still in progress) entitled Policing 
Pollution: The Prosecution of Environmental Offences, prepared 
by Lynn B. Huestis under the direction of Edward W. Keyserlingk, 
Project Coordinator.isAithoughthis studytocuses on the degree 
of discretion which exists in the enforcement process, it does 
provide, a fairly accurate picture of the: situation’ in terms of 
both the general trends and the underlying policies. 


The study covers two chronological periods. A review 
of legal proceedings from 1970 to 1977 reveals two trends. The 
first concerns the uneven application of sanctions against 
industry despite a pattern of persistent, nation-wide 
non-compliance with federal standards for liquid effluent. 
Secondly, the study indicates that legal proceedings are aimed 
at unusual spills, lasting a few days or a few hours, rather 
than continuous discharges resulting from inherent defects in 
the industrial processes themselves, and which represent 
continuous transgressions. 


From 1970 through 1976, there were 190 Fisheries Act 
prosecutions Canada-wide of which 150 were initiated in British 
Columbia, two in Québec, and only one in Ontario. Since other 
authorities are also responsible for proceedings initiated under 
the Fisheries Act, such as the federal Department of Fisheries 
and Oceans and provincial departments of the environment, the 
role of the Environmental Protection Service (EPS) is made 
clearer if one considers that for the three-year period 
extending from 1974 through 1976, EPS was responsible for 35% of 
all proceedings under the Fisheries Act, 1.e. a total of 25 
cases. Of these, only one case involved a continuous discharge 
rather than-a«spill due to unusual*conditions: 


The second.-period,? fromao77 so? los2 reveals’ ’a 
striking contrast between provincial legal proceedings, which 
gradually increase after the late 1970s, especially in British 
Columbia, and EPS legal proceedings, which show a sharp 
decline. Thus, EPS conducted 12 Fisheries Act proceedings 
Canada-wide in 1974, the figure dropping torso 1976 and*to 
onlysone in 1981... Thistrendsis even more *significant it one 
considers that total Fisheries Act proceedings have remained 
fairly constant since: 1976$" The declining “interest of EPS “in 
legal proceedings has been offset by an increased number of 
rroceedings under the Fisheries Act initiated by provincial 
environment departments and by the federal Department of 
Fisheries and Oceans. 


These trends reveal a number of underlying political 
Gehotces. First of all, 1t has been the policy on EPSesince 
1975,. to. rely onthe provinces ‘to eimplement*ftederak regulations 
regarding air and water quality control. In 1975, federal 
agreements known as Accords for the Protection and Enhancement 
of Environmental Quality were signed with seven of the ten 
provinces. Under the Accords, the provinces agreed to implement 
and enforce environmental quality objectives that were as 
stringent as federal requirements. It 1S worth noting that 
these agreements received no legislative approval, as was 
resolved by the New Brunswick Court of Appeals in R. v. C.I.L. 
Ltd. (September 9, 1980, vol. 2, Fisheries Pollution Reports, 
p. 304). Moreover, the agreements do not prevent EPS from 
initiating legal proceedings to enforce federal environmental 
laws, since the federal government has retained the residual 
right to initiate legal proceedings in relation to the 
agreements. Furthermore, no such accord was ever signed with 
British Columbia, Newfoundland, or Québec, and, according to 
Mrs. Huestis, Alberta officially pulled out ‘of ‘the accord in 
1983. The status of the accord is now under review in other 
provinces. 


Such a policy of delegating enforcement powers to 
certain provinces has given rise, as could be expected, to wide 
discrepancies in terms of enforcement policies across Canada. 
its effect received a harsh assessment sin the drat. study of tne 
Law Reform Commission. 


"Our review of the EPS delegation scheme suggests 
that federal delegation of environmental 
enforcement authority amounts to a virtual 
abdication of responsibility for enforcement and 
has promoted discrepancies in the nature of 
enforcement responses across Canada". (Working 
Papers? Pe09390% 


Another problem has been raised by the existence of 
interdepartmental conflicts over the administration and enforce- 
ment of the Fisheries Act. Administration of the Fsheries Act 
was divided in 1971 within Environment Canada between the 
Fisheries Service and EPS on the basis of a departmental agree- 
ment Known as the Lucas-Weir Memorandum. According to this 
agreement, EPS was responsible for administering Section 33 of 
the Fisheries Act. When the Fisheries Service separated from 
Environment Canada in 1978 and became the Department of 
Fisheries and Oceans (DFO), administration of Section 33 
remained with EPS but the legislative responsibility moved with 
the Fisheries Service in DFO. In fact, however, while procee- 
dings initiated under Section 33 come under EPS administrative 
Jurisdiction, DFO has taken an increasing and direct role in 
implementing legislation where there is damage to habitats. As 
a result, EPS and DFO priorities ‘appear to differ since DFO 
relies more readily on legal proceedings to prevent or put a 
halt to habitat “damages Thus, during the late 1970s and early 
1980s, DFO was more active in terms of initiating proceedings, 
as can be seen from the figures quoted above. 


The trend towards declining involvement of EPS in 
implementing environmental laws and regulations can also be 
explained in terms of the shift towards a new "advocacy" 
approach. This new policy, developed in 1982 as part of a 
strategic plan for Environment Canada, redirects the Department 
from strictly remedial measures to preventive action such as 
environmental impact assessments. The new approach has also 
included the concept that departmental policies should try to 
influence and persuade rather than play a strictly repressive 
role. . 


"Simply put; the goal of the advocacy strategy, 
and its essence, is: 


to manage the production, use, distribution and 
release of toxic chemicals by attempting to 
inform, influence and channel the social, economic 
and political choices involved along 
environmentally prudent and responsible paths. 


Coa) 


By its very nature, the advocacy strategy is long 
terms=]“and-dadtEfreultT “ror the Branch “It involves 
a shift in emphasis from its mandatory role to a 
more conciliatory role of persuasion - of pursuing 
the same objective by fostering a social climate 
which will increasingly recognize environmental 
values as a critical element in a variety of 
decisions made now almost exclusively on economic 
grounds. The regulatory and control approach is 
essentially reactive - the advocacy approach 
essentially pro-active." 


(A General Strategy for Toxic Chemicals: Opus/EPS 
POCA pat. LZ is 


While the "advocacy" approach was developed as one of 
many strategies to be used by the Department, it gained such 
importance that concerns for implementing laws and regulations 
decreased from 1982 to 1984, with adverse repercussions on legal 
procedure initiatives. The opinion of your Advisory Council is 
that the need for a return to proper balance between "advocacy" 
and enforcement strategies is currently being felt within the 
Department. 


The situation in Québec involves other real or 
perceived constraints which have had an impact on enforcement 
procedure effectiveness. In recent years, although no accord 
was Signed by federal authorities and the Québec government 
along the lines of agreements reached with other provincial 
governments, the attitude of EPS has been one of restraint based 
om the,.fear.of causing .constitutLlonalwandspomEticalminicuion 
with Québec. For instance, it seems to be implied that EPS will 
not take steps to enforce regulations under the Fisheries Act 
when such regulations deal with items already covered by 
regulations coming under Québec's Environmental Quality Act. 
Such is the case for the Pulp and Paper Liquid Effluent 
Regulations, which, Council is informed, are administered by 
provincial authorities acting within the framework of 
corresponding provincial regulations, such delegation of 
administrative powers having occurred at a lower level of 
authority. Even with respect to pollution sources not covered 
by specific regulations but falling under the general 
prohibitions of Sections 31 and 33 of the Fisheries Act, the 
attitude of EPS has been to leave enforcement initiatives to 


provincial authorities acting under the Québec Environmental 
Ouality Act. 


The ~net result, bas,peéna thet. trom 1970) unen)anow,. only 
two charges have been laid by EPS in Québec under Section 33 of 
the Fisheires Act. In 1972, charges were laid under Section 
33(2) against, Standard-.Chemical_Ltd.torsillegalbezdumpang of 
mercury into the St... Louis. River, at Beauharnois.e.In!1974, 
charges were laid against Atlantic Towing Ltd. concerning an oil 
spill at Cap-da-l'Aigle. In both instances, the companies 
entered,a guilty plea and, wenestined. COUNCI lediceOfmine Op imLon 
that EPS officials of Environment Canada in Québec have so 
little experience with proceedings under Section 33 of the 
Fisheries Act that they clearly have inadequate knowledge of the 
case law established by courts elsewhere in Canada. As a 
result, 1t is possible that they overestimate the difficulties 


involved in such proceedings, while underestimating the chances 
of getting a conviction. 


SPECIFIC EXAMPLES 
A - Québec 


Since Québec was a focal point in the discussion 
between the Minister and Council on the subject of enforcement 
policies, Council has identified a number of specific instances 
where, in spite of documented violations of federal environmen- 
tal protection laws and regulations, it can be seen that 
enforcement procedures were not used. 


First .of all, the Law Reform Commission's draft .study, 
based on EPS's own surveys, points out that the frequency of 
instances of non-compliance with the federal standard for 
effluents in the pulp and paper industry under the Fisheries Act 
is highest in Québec. And yet, aS was mentioned above, there 
has never been a case prosecuted in Québec. Furthermore, the 
effectiveness of a policy of leaving decisions to provincial 
authorities acting under provincial regulations can be 
questioned if one considers that, even under provincial 
regulations, only one case has been prosecuted. 


Apart from the Pulp and Paper Liquid Effluent 
Regubactonss (C,..P. 1971-228 l),, only the Retroleum,;Refineny.<Liquid 
Effluent Regulations (C.P. 1973-3340) have an equivalent under 
Quebec's Environmental Quality Act. As a result, the adminis- 
trative delegation mentioned above cannot be invoked to justify 
a policy of non-enforcement of federal regulations in instances 
not covered by an equivalent provincial regulation, or in cases 
coming directly under Sections 31 and 33 of the Fisheries Act 
and not covered by a regulation. 


And yet, there is a striking difference in terms of 
enforcement policies between water pollution in the St. Lawrence 
River due to shipping activities and that due to land-based 
sources. In the case of shipping activities, cases prosecuted 
by Transport: Canadapto ensure, enforcement, or pollution~control 
regulations coming under the Canada Shipping Act are numerous in 
Québec, whereas in the case of pollution due to land-based 
sources, proceedings initiated under the regulations and the 
Fisheries Act have been non-existent for the past ten years. 


In ats 9848-9 -Strategqic-Rlan,. dated October -20 1983, 
Environment Canada states the following: 


The Québec Region's Strategic Plan was approved by 
the Senior Management Committee in the spring of 
19684. The priorities for action are the 
restoration of the St. Lawrence river and the 
conservation of important areas within its basin; 
the development of the forest sector; the 
reduction of acid precipitation; and the reduction 
and control of toxic. chemicaisys») (Environment 
Canada: 1984-89 Strategic Plan, internal 
document, October 20, 2953,7 0. d/). 


Seen against the backdrop of this document, the 
enforcement record of Environment Canada regarding federal laws 
and regulations appears very inadequate. EPS studies of water 
quality in the St. Lawrence River reveal a number of land-based 
sources of continuous discharge of highly toxic substances which 
seem to enjoy complete immunity from prosecution., 


A prime example is the case of Tioxide Canada. The 
company, located at Tracy, operates a pigment plant using a 
process based on sulphuric acid. The plant-has no treatment 
system whatsoever for its effluent. Each day, the plant 
discharges an average of 300 metric tons of sulphuric acid into 
the river as well as a significant quantity of heavy metals. 
This plant alone ‘is responsible for '25% ‘of the iron, nickel) and 
zine, “and 13% ‘ofthe "chromium “discharged@by all’ thesindustrval 
plants located along the St. Lawrence River. The plant has been 
in) operationmsince- 1962) %and, according Meo EPS yy 1s anaviolatron 
of Section 33 of the Fisheries Act. And yet, it has never been 
prosecuted. 


Last March 7, the Société pour vaincre la pollution 
published a "Map of the Poisoned St. Lawrence River" showing the 
principal land-based sources of pollution along the St. Lawrence 
River, and identifying the companies which operate the plants 
discharging the most toxic effluents. Many of the documentary 
sources on which the map is based originated outside Environment 
Canada. The explanatory text which accompanies the map contains 
the following statement about the policy of the Department of 
Environment: 


"It must be said that government strategy with 
respect to those who pollute the St. Lawrence is 
based on "negotiation" rather than legal and 
legisvativer intervention.” ”" Sov far mithaty strategy 
does not seem to have brought ahout any major 
changes in the amount of toxic materials 
discharged every day into the St. Lawrence River. 


(emi) 


How can the Department of Environment hope to 
megotiate;: ‘discharge reductions TE it almost 
néver uses its legal (leverage to! bring! industrial 
polluters to the negotiating table?" 


(SOCLE TE PouUrtivaincr el le” politi oniens Vanicartel du 
fleuve ‘St-Laurent: intoxiqué™, Montréaly: 1985", 
pagesi 2 “and W3))* 


This situation, while appearing to occur more 
dramatically in Québec, is not limited to Québec. The following 
examples from other regions serve to illustrate this point and 
raise questions about the policies of Environment Canada with 
respect to the enforcement of its laws and regulations. 


B - Alberta 


Council has been informed of two instances involving 
the enforcement of federal laws and regulations in National 
Parks. A few years ago, one of the officials of Banff National 
Park requested authorization from his superiors to file 
complaints against Chateau Lake Louise for violating federal 
regulations with respect to waste management, causing problems 
with bears near the hotel. On four occasions, authorization to 
proceed was refused. In view of the seriousness of the problem, 
the official decided to file complaints on his own behalf 
against Chateau Lake Louise. The hotel was fined a total of 
$600.00. Nevertheless, the official was reprimanded for 
misconduct by his superiors. As a result of public pressure, 
the reprimand was subsequntly removed from his file. 


In another instance, in August 1981, park officials 
alleged that C.P. Rail was causing pollution within the limits 
of Yoho National Park, but the park superintendent refused to 
file complaints against the company. Because of the lack of 
official action, legal proceedings were initiated by individual 
citizens in February 1982. The complaints alleged contravention 
of the National Parks Act and Section 33 of the Fisheries Act by 
Gyre karl. ‘One year later,@astewidays betore the case was to be 


heard, the Crown attorney dropped proceedings and the case was 
closed permanently. 


C - Northwest Territories 


Council obtained a list of hydrocarbon emissions into 
the water or onto the ice, as compiled by the Environmental 
Services Division, Department of Renewable Resources, of the 
government of the Northwest Territories. The list covers the 
period from January 1980 to September 1984, and includes reports 
of over 140 emissions of various sizes. According to 
information available to Council, only three of the emissions 
have given rise to proceedings under Section 33 of the Fisheries 
Act. Some of the spills listed appear to have been minor, but 
12 spills were in excess of 20,000 litres each, none of which 
resulted in prosecution. The liquids spilled included fuel oil, 
crude oil and diesel fuel. 


KE eK RE kek 


All these examples raise, in varying degree, the lack 
of consistency in Environment Canada's enforcement policy and 
practice regarding the laws under the Department's jurisdiction. 


Council is aware that the protection and improvement of 
environmental quality require a global strategy of intervention 
based on a variety of means to be used by Environment Canada in 
implementing its terms of reference. Legal proceedings only 
represent one of these means, and should not become the sole 
method of intervention used by the Department at the expense of 
negotiation, encouragement, or “advocacy" policies. 


However, the study carried out by the Law Reform 
Commission and the observations made by Council point to defects 
in the implementation of Environment Canada's mandate to ensure 
compliance with the laws and regulations under its juris- 
diction. There is a need for full consideration of these 
defects, and a need to define more clearly the role to be played 
by enforcement measures, including legal proceedings, within the 
range of intervention possibilities available to the Depart- 
ment. Council is of the opinion that some current trends, such 
as the delegation of administrative powers to provincial 
authorities and excessive fears of federal-provincial conflicts, 
are having negative effects on the implementation of Environment 
Canada's legislative mandate, and undermine the confidence of 
Canadians in the Department. 
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